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1. The right to adequate standard of living and social security (article 9 and 11)

1.1 Poverty in an affluent city

Hong Kong has long been regarded as an international and prosperous city and one of the wealthiest societies in the world in terms of per capita GDP, which was HK$215,008   (USD$27,743) in 2006.  In reality, beyond the prosperity image, the poverty problem in Hong Kong is deteriorating in both relative and absolute sense.  The general public cannot share the fruits of the economic growth and the economic re-structuring has led more unemployed and under-employed people to live in poverty.  Worst still, the government has denied its responsibility and has not taken any active measures to ameliorate the widening income disparity and poverty.

1.2 Number of poor people increased

According to statistics of non-governmental organizations, more than 1,336,873 people lived below the poverty line in 2006 and they included low-income families, working elderly and the new immigrants from Mainland China. The poverty population share is 20.1% of the total population in 2006, which is higher than that of year 2001(18.5%)
(Table 1).

Table 1. Low-income population to total number of population in Hong Kong (1986 to 2006)
	Year
	No. of population of low-income households
	Total number of population 
	Low-income population to total number of population

	1986
	 631,158
	5,316,120
	11.9%

	1991
	 790,106
	5,447,026
	14.5%

	1996
	1,073,540
	6,146,130
	17.5%

	2001
	1,207,972
	6,539,197
	18.5%

	2006
	1,336,873
	6,636,909
	20.1%


The proportion of low-income households has been increasing from 16.9% in 1996 to 22.6% in 2006.  The poverty problem is definitely serious.  From 2001 to 2006, the number of low-income families, whose household income was less than half of the median monthly income, increased from 441,460 to 502,212.
 
Table 2. Low-income households to total number of households in Hong Kong (1986 to 2006)
	Year
	No. of low-income households
	Total number of households 
	Low-income households to total number of households 

	1986
	208,185
	1,452,576
	14.3%

	1991
	268,124
	1,582,215
	16.9%

	1996
	370,039
	1,855,553
	19.9%

	2001
	441,460
	2,053,412
	21.5%

	2006
	502,212
	2,226,546
	22.6%


Moreover, the number of Comprehensive Social Security Assistance (CSSA) recipients has doubled during the in the period 1997-2007.  The CSSA cases of unemployment and low earnings increased 3.5 and 17 times respectively.  The families became poor because of the fall of real household income and economic recession. (Table 3 (appendix 1))
Some significant figures also reflect the poor situation in Hong Kong:

· The Gini Coefficient of Hong Kong increased from 0.476 in 1991, 0.525 in 2001 to 0.533 in 2006 (higher Gini Coefficient denotes higher income inequality). It is very ironic that this figure ranked top five among the developing countries (table 4) although Hong Kong is one of the wealthiest societies in the world.
Table 3. Comprehensive Social Security Assistance Cases by Type between Year 1995/96 and August 2007

	Categories/ Year

	1995/96
	1997/98
	1998/99
	1999/2000
	2000/01
	2001/02
	2002/03
	2003/04
	2004/05
	2005/06
	April 2006 - Aug 2007 

	Old age
	84,243
	112,067
	124,304
	133,070
	135,409
	139,288
	143,585
	147,433
	150,399
	151,918
	152,338

	Blind
	460
	522
	522
	283
	295
	294
	313
	325
	320
	338
	340

	Deaf
	143
	218
	210
	215
	253
	278
	312
	352
	381
	391
	389

	Physically disabled
	2,543
	3,680
	4,313
	2,836
	3,485
	3,948
	4,359
	4,600
	4,845
	4,886
	4,812

	Mentally ill
	6912
	8,735
	9,668
	8,380
	8,584
	9,208
	9,992
	10,665
	11,374
	12,055
	12,486

	Temporary disability/ ill health
	14,450
	21,364
	25,041
	19,979
	18,917
	20,082
	20,852
	22,251
	23,341
	23,922
	24,562

	Single parent family
	8,982
	17,161
	25,613
	25,146
	26,078
	29,534
	34,249
	37,949
	39,821
	39,497
	37,949

	Low earnings
	1,814
	4,714
	7,562
	8,002
	8,319
	9,140
	10,982
	14,215
	16,902
	18,237
	17,672

	Unemployment
	10,131
	19,108
	31,942
	26,185
	23,250
	31,602
	43,237
	48,450
	44,224
	40,658
	34,984

	Others
	6,523
	8,076
	3,616
	3,919
	3,673
	3,818
	4,012
	4,465
	5,081
	5,532
	6,133

	Total
	136,201
	195,645
	232,819
	228,015
	228,263
	247,192
	271,893
	290,705
	296,688
	297,434
	291,665


Table 4.  Comparison of Gini Coefficient in Different Regions
	Region
	Gini
Coefficient
	Country
	Gini 
Coefficient

	Namibia
	0.707 (2003)
	Canada
	0.510 (2004)

	Zimbabwe
	0.568 (2003)
	United Kingdom
	0.510 (2004)

	Mexico
	0.546 (2003)
	Thailand
	0.511 (2002)

	Hong Kong
	0. 533 (2006)
	Singapore
	0.481 (2000)

	People Republic of China
	0.422 (2002)
	South Korea
	0.358 (2000)


Source: World Development Report 2006 and Census Department 

· From 1996 to 2006, individuals with the lowest income have shown no sign of improvement in share of income. In fact there is a sign of decrease in the actual income of the low-income decile group.  The median monthly income of the lowest decile group remained $3,200 (US$ 410) in the past decade and even that of the second and third decile group decreased from $5,000 (US $641) in 1996 to $4,500 (US$ 577) in 2006 and $6,500 (US$ 833) in 1996 to $6,300 (US$ 808) in 2006 respectively.  On the contrary, the income of the higher income group has had a significant increase. The income jumped from $37,500 (US$ 4,808) in 1996 to $45,000 (US$ 5,769) in 2006. As a result, the income disparity has become more serious in the population. (Table 5)

Table 5.  Median monthly Income (HK$) from main employment (at Current Prices) in Hong Kong, 1996, 2001 and 2006 
	Decile Group
	1996
	2001
	2006

	Lowest Income 10%
	3,200
	3,500
	3,200

	2nd 10%
	5,000
	5,000
	4,500

	3rd 10%
	6,500
	7,000
	6,300

	4th 10%
	7,500
	8,000
	7,700

	5th 10%
	8,500
	10,000
	9,000

	6th 10%
	10,000
	11,250
	10,500

	7th 10%
	12,000
	14,000
	13,000

	8th 10%
	15,000
	18,000
	17,000

	9th 10%
	20,000
	23,750
	23,750

	Highest Income 10%
	37,500
	45,000
	45,000

	Overall
	9,500
	10,000
	10,000


- The poverty problem of elderly and children has become more serious in the past few years.  The poverty rate of elderly, children aged 0-14 and adolescents aged 15-29 was 29.8%, 22.0% and 11.9% respectively in 2001. For women the poverty rate was 16.4% in 2001. (Table 6). 
Table 6.  The overall poverty rate and poverty rate by function groups (1996-2005)

	
	1996
	1998
	2000
	2002
	2005

	The overall poverty rate
	15.0 %
	18.1 %
	18.3 %
	18.0 %
	17.7 %

	The children poverty rate (aged 0-14)
	22.8 %
	26.2 %
	25.9 %
	25.5 %
	25.0 %

	The adolescents poverty rate 
(aged 15-29)
	11.5 %
	15.0 %
	17.5 %
	17.4 %
	18.1 %

	The adult poverty rate
	11.3 %
	13.5 %
	13.5 %
	13.4 %
	13.1 %

	The elderly poverty rate
	26.9 %
	34.2 %
	34.5 %
	32.6 %
	31.5 %


Source of Information: Census and Statistics Department, HKSAR Government, 2005. 
1.3 Inapt governmental policies to assist different groups of the poor

The SAR Government has been adopting an over-simplified logic of neo-classical economics and believes that overall economic growth will trickle down to the whole society, including each and every group.  In the face of the economic transformation and the increasing number poor, the government merely rendered impractical and insufficient retraining programs to middle-aged workers that inevitably brought out more low-income families.   
1.3.1 Ignorance of the low earnings situation of the working poor

Although there has been an economic recovery in the past few years, the low-income workers could not resume their past income levels.  The recovery of household income, however, took place at a much slower pace.  In 2005, the overall median household income was $15,000 (US$ 1,923), which was still 11% lower than the level in 2001.  While income has recovered, the number of households with lower income has increased. In the period 1996 to 2005, the number of households with a monthly income below $8,000 rose by 76.5% to over 500,000.  The median monthly income from main employment of the 1st-2nd decile groups decreased from $4,000 in 1996 to $3,500 in 2006, while that of the 9th-10th decile groups increase from $25,000 in 1996 to $30,000 in 2006.

Most of the low-earning workers were in the elementary occupations such as causal workers, clerk, cleaner, security guards, retailers, shopkeepers and food deliverer.  They have to work for long working hours with an extremely low income wage, which cannot cover the basic cost of living.  The low-income situation was especially serious in certain occupations such as security guard and cleansing worker.  However, the Government did not introduce any statutory minimum wage. It only introduced the Wage Protection Movement (WPM) for cleansing workers and security guards, which is merely a voluntary movement participated by enterprises. However, even the Government admitted that the Movement was not effective while the low-income workers still have to face the poor working terms and conditions.

1.3.2 Working elderly
Moreover, due to the lack of a central provident fund and a comprehensive pension scheme, more and more elderly become poor and depends on social welfare.  Worst still, those elderly living with their families were not qualified to apply for CSSA, whose right to social welfare was undermined.  In order to be self-supported, more than 120,000 elderly needed to work in poor working conditions with meager salaries (their median income is HK$5,000 (US$649), half of the median monthly income in Hong Kong).  Worse still, they were excluded from the Mandatory Provident Fund (MPF) scheme and are without any retirement protection.

1.3.3 New Immigrants from the Mainland China
The problem of poverty is also serious among new arrivals from the Mainland China.  About 54,000 new immigrants come to Hong Kong for family reunion every year.  Social and racial discrimination and exclusion from the local people is the common obstacles for work.  Government figures showed that in 2006, near two-thirds of new arrivals had a monthly employment earning below $8,000, while only 3.4% earned $20,000 or over.  Even worse, the employed new arrivals generally had lower incomes than those of the local people as a whole (see Table 7).  This inevitably led more new immigrants to become low-income families.
    

Table 7.  Monthly employment earnings of employed persons from Mainland China having resided in Hong Kong for less than 7 years in year 2006.

	Monthly employment earnings (HK$)
	Employed persons from the mainland China having resided in Hong Kong for less than 7 years
(New immigrants)
	Employed persons from the mainland China having resided in Hong Kong over 7 years
(Non-new immigrants)

	
	No.  of persons ('000)
	%
	No.  of persons ('000)
	%

	<2,000
	1551
	3.4%
	30576
	2.1%

	2,000 – 3,999
	6212
	13.7%
	255940
	7.2%

	4,000 – 5,999
	15246
	33.7%
	170195
	11.4%

	6,000 – 7,999
	11974
	26.4%
	205536
	13.8%

	8,000 – 9,999
	4213
	9.3%
	171815
	11.5%

	10,000 – 14,999
	3128
	6.9%
	267218
	17.9%

	15,000 – 19,999
	1429
	3.2%
	137586
	9.2%

	20,000 – 29,999
	831
	1.8%
	129436
	8.7%

	(30,000
	723
	1.6%
	122451
	8.2%

	Total
	45307
	100.0 %
	1490753
	100.0 %


1.3.4 Housewives and single-parent families

Housewives and single-parent families are another hidden group of the poor.  Like the working elderly, housewives are not entitled to the MPF scheme.  Divorced or separated women have to either accept low paid work or rely on CSSA.  Moreover, single parents receiving CSSA have to work when their children reach the age of 15 by the introduction of a new CSSA policy in 1998.  Worse still, in April 2006, the Government tightened the policy by introducing the scheme, namely New Dawn Project, which mandatory requires all single-parents and child carers on CSSA (with the youngest child aged 12-14) to seek employment entailing not less than 32 hours a month. According to the estimation by the Government, 18,000 welfare recipients would be affected and their children will lose sufficient care and concern.  

Up to the end of March 2007, 7,886 participants comprising 4,992 single parents and 2,894 child carers on CSSA had joined the project.  Moreover, 5,087 eligible single parents and child carers on CSSA had $200 deducted from their monthly CSSA payments due to their failure to comply with the project requirements.  Instead of improving, their living conditions deteriorated because of the inapt government policy.

In fact, the successful rate for meeting the project requirement is low (28%) and only a total of 2,215 single parents and child carers on CSSA participating in the project have secured paid jobs.
  It reflects that the existing policy is not comprehensive. On the contrary the standard of living of the children and their family worsened.

1.4 Deduction of social security
The level of benefit of the Comprehensive Social Security Assistance Scheme (CSSA) scheme is not adequate to help the poor out of poverty but creates and maintains a poverty trap for the recipients.  The residual approach of the government’s welfare philosophy is a failure rather than a success in fighting against poverty.  
Hong Kong government’s deliberate aim to construct that a dependency culture exists in Hong Kong discourages the poor from getting help from the CSSA system.  Can social security in Hong Kong alleviate the poverty problem? It is doubtful whether the rates of assistance paid through the CSSA Scheme provide for a decent standard of living for its recipients, a concern also expressed by the Committee.  The Government stated in the report that “[to] ensure the allowances maintain the purchasing power of the recipients, the standard rates are revised annually to take account of inflation.  The level and scope of the special grants are also reviewed periodically to ensure that they keep pace with the actual costs of the items covered and meet the changing needs of recipients” (paragraph 145). However, the reality is not so. 

In December 1998, the Social Welfare Department reviewed the CSSA Scheme and recommended slashing family allowances and encouraging single parents to find jobs.  Worse still, the amount of CSSA for children was deducted in 1999 and 2003 by the Social Welfare Department. In 1999, the Hong Kong SAR Government cut the standard rates for CSSA families with 3 or more able-bodied members by 10-20% and a number of special grants, such as glasses for pupils, rent deposit and removal allowance as well as telephone fee.  The Government further cut the amount of Comprehensive Social Security Assistance (CSSA) in June 2003.  The amount of children’s standard rate, study subsidy and rent allowance were all cut 7-15.8%.  It affected the standard of living of the children.  

In February 2006, the Government only increased the standard rates of the welfare recipients with 0.4% and increased it to 1.2% in 2007, which is not enough to cover the inflation rate.  In the economic downturn, the welfare recipients were the scapegoat of the deficit budget crisis, while in the economic recovery, they cannot share the fruit of the economic success and the living condition has become much worse.  

As a result, the families who received CSSA have to further cut their already limited expenses on food and clothing.  They cannot afford any entertainment or social life and have to face discrimination from the society.  Some of them even become scavengers by picking food and scraps on the streets.  All this seriously affects their self-esteem and health and it can hardly be said that they are able to maintain a decent living standard. Moreover, there is a lack of further assistance or subsidies, such as extra-curricular activity subsidies provided for children living in poverty.

1.5 Introduction of a 7-year hurdle for welfare application

CSSA is the only safety net to help Hong Kong residents that encounters financial difficulty.  Currently, about 12% of CSSA cases are new immigrants of less than seven years residence. Most of them are single-parent families or families with chronic illness patients. They applied for CSSA, as they could not find other helping resources. Without assistance from the CSSA system, new immigrants with financial difficulties cannot survive in Hong Kong. However, the Government adopted a stricter welfare policy for the new immigrants in order to screen out the poor new immigrants in its new population policy in 2003. The criteria of application for Comprehensive Social Security Assistance (CSSA) has changed from one-year of residence to seven years residence.  It took effect on 1st January 2004. Although children are waived, their parent cannot receive CSSA. Most of them are mothers. The policy hinders the mother to take care of the children as the mother doesn’t have resources to help the children but also to share the children’s CSSA.  

According to official statistics, there were 1,665 applications in 2004/05 and 3856 applications in 2005/06, where the applicants resided in Hong Kong for less then 7 years. About  20% of the applicants could successfully receive welfare from the Government and the other applicants were considered as self-withdrawal cases. But it was found that many applications complained that they were informally rejected by the Social Welfare Department and were considered as self-withdrawal.  Due to the discriminatory policy, the new immigrants from Mainland China are inevitably living in poverty without any assistance from the Government. (Table 8).

Table 8. The number of welfare applicants who resided in Hong Kong for less than 7 years in the year of 2004/05 and 2005/06
	No. of cases \ Year
	2004/05
	2005/06

	Self withdrawal
	1,299 (78.0%)
	2,892 (75.0%)

	Grant by discretion
	230 (13.8%)
	843 (21.9%)

	Rejection
	18 (1.1%)
	26 (0.7%)

	Pending assessment
	118 (7.1%)
	95 (2.5%)

	No. of application
	1,665 (100%)
	3,856 (100%)


1.6 Introduction of 1-year hurdle for welfare application 
Apart from the 7-year hurdle, since January 2004, the Government introduced a new eligibility criterion which requires that the applicant must have resided in Hong Kong continuously for at least one year immediately before the date of application (absence from Hong Kong up to a maximum of 56 days during the one-year period is treated as residence in Hong Kong).  It means that an applicant who has left Hong Kong before the date of application has to wait at most 309 days.

  In fact, many applicants were Hong Kong residents who had attempted to earn their living in Mainland China before their application.  Unfortunately, they were not successful and hence went back to Hong Kong.  According to a research
 conducted by SoCO, over 65% of the respondents, who had applied for had to wait for around two months and over 90% of the cases faced the problem of absence from Hong Kong.  As a result, the residence requirement hindered the needy people to receive welfare services from the Government.  

1.7 Lack of Anti-poverty policy and the death of the Commission of Poverty
The SAR Government turned its blind eye to help the poor.  It rejected to establish a poverty line to monitor the situation.  Although the Hong Kong SAR Government established a Commission on Poverty in 2005, the Commission only lasted for two years and the Government dissolved the Commission before formulating any effective policy to eradicate poverty.  As a result, the poor are inevitably suffering from the cancellation of various welfare grants.  In the absence of any long-term policy, the day for eradicating poverty is not clear. 
1.8 Recommendations
1. The SAR Government should re-establish the Commission on Poverty in collaboration with the NGOs, the academics and different stakeholders.  A poverty line should be drawn and indicators of poverty should be prepared to formulate a policy against poverty.

2. To ensure the basic standard of living of retired persons, low-income families and the unemployed persons, the Government should review its comprehensive social security system.  The Government should resume the special grants to the welfare recipients. 

3. The SAR Government should abolish the 7-year hurdle for welfare application and the 1-year residence in Hong Kong rule. 
4. The SAR Government should eliminate the age limit of the Mandatory Provident Fund (MPF) so employees aged 65 or above are included.  Furthermore, housewives and the self-employed persons should be included into the scheme and a universal retirement scheme should be established for all citizens. 

5. The SAR Government should improve the labor retraining programs and create more jobs by developing more industries in the community such as an environmental protection industry.  Furthermore, it should provide subsidies for those who employ re-trained workers and provide tax exemption for the self-employed workers. 

6. Statutory minimum wages should be introduced through legislation in order to ensure the basic standard of living of low-income workers.  Furthermore, the Government should establish a committee to tackle the widening poverty gap and put the issue of poverty as its highest agenda so that the economic, social and cultural rights of the low-income families guaranteed by the Covenant can be ensured. 
2. The right to physical and mental health (Article 12)

2.1 Right to mental health

The number of people with mental illness (PMI) in Hong Kong has kept on increasing in the past few these years.  According to official statistics
 the number of psychiatric clinic attendances increased by one tenth from 539,105 in 2003 to over 605,955 in 2006. Since 2002, the number of new psychiatric cases is over 25,000.  In 2005 the figure was 26,661.  These soaring figures are alarming indeed.  In other words, Hong Kong is facing a serious mental health problem.

The rising number of PMI demands more medical and social rehabilitation services in order to realize the “right of everyone to the enjoyment of the highest attainable standard of physical and mental health” (ICESCR, article 12). However, the HKSAR fails to meet the service needs of the people with mental illness.  Existing problems are listed below.  

2.1.1 Unwillingness to review mental health policy

In its 2001 concluding observations the Committee recommended: “the HKSAR undertake a comprehensive review of mental health policy and adopt effective measures to ensure that PMI enjoy the right to adequate and affordable health care”.
 In fact, the Equal Opportunities Commission (EOC) in Hong Kong also suggested the HKSAR to introduce an independent Mental Health Council to supervise the mental health services provided.  However, the HKSAR turned down the recommendations from the Committee and the EOC.  Rather, the HKSAR regards the existing structure to be working well enough.

The worsening mental health situation in Hong Kong and a number of bloody tragedies, which happened to families with members suffering from mental illness, obviously rebut the claim of HKSAR that “the system has worked well”. 
 In January 2007, the Legislative Council passed a motion to urge the HKSAR review the existing psychiatric rehabilitation policy and services, and to establish a “Mental Health Policy” as well as a “Mental Health Council” to co-ordinate relevant policy measures and rehabilitation services.  The HKSAR however simply ignored the request.  The lack of a comprehensive policy review and the establishment of a new structure to handle the relevant issues clearly show that the HKSAR has failed to fully realize the citizens’ right to mental health. 

2.1.2 Inadequate resources allocation

It has been mentioned that the number of psychiatric patients increases across the years.  However, the HKSAR spent less rather than more on medical and social psychiatric rehabilitation services.  In 2003/04, the expenditure on psychiatric services was HK$ 3.25 billions (US$ 419 million) and HK$ 3.18 billions (US$ 410 million) for 2004/05.  In 2005/06, the HKSAR only spent HK$ 3.13 billions (US$ 403 million), respectively HK$ 2.53 billions (US$ 326 million) on medical and HK$ 0.6 billion (77 million) on social services.  The HKSAR actually spent only 0.24% of the GDP on psychiatric rehabilitation services, which was one forth of similar spending of foreign countries.  The inadequate resources allocation reflects that the HKSAR does not utilize their full effort to realize the citizens’ right to mental health.

2.1.3 Long waiting time for new cases
According to the most recent official statistics
, the median waiting time for new cases in 2005 was 4 weeks.  However, the longest waiting time for a new case was 85 weeks. It is estimated that the waiting time is longer now than previous years since there are more psychiatric new cases.  The default rate of a first-time consultation of new case was 17.2% in 2005.  Those default cases might have onset of mental illness and was hospitalized, or even being unable to receive treatment because of the onset.

2.1.4 Small proportion of patients prescribed with new anti-psychotic drugs
In the 2005 concluding observations of the Committee it regretted that “many of the expensive drugs required by the chronically ill and the mentally-ill patients are not subsidised, and are thus denied to these patients in practice.”
  Although the Committee recommended “HKSAR to consider revising the current subsidized drug list, to meet the needs of the chronically-ill and the mentally-ill,” 
 the HKSAR has yet to provide new anti-psychotic drug to all psychiatric patients.  In various meetings with the Hospital Authority (HA), a statutory body providing public services to Hong Kong citizens, they admit that, with limited resources from the HKSAR, less than half of psychiatric patients are prescribed new anti-psychotic drugs.  In other words, half of the psychiatric patients, mainly adult or chronic patients, have to tolerate serious side effects of old anti-psychotic drugs unless they buy the expensive new anti-psychotic drugs on their own.

2.1.5 Inadequate vocational rehabilitation policies and services
According to the most recent official statistics,
 the unemployment rate of PMI was 14.2% in 2000, which was much higher than the overall figure 2.9% at that time.  The median income of PMI in 2000 was HK$ 8,000 (US$ 1,031), while it was HK$ 11,113 (US$ 1,432) for the general public. 
  In view of the disadvantaged situation of PMI in their employment, they really need vocational rehabilitation policies and services to support them getting jobs.  However, the HKSAR does not try to take any initiative to promote the employment of PMI.  The percentage of disabled employees in the HKSAR Government is 1.79%.  Only 279 of these disabled employers are people with mental illness, which constitutes only 0.14% of all HKSAR employees.
  In addition, the HKSAR does not demand public or private organizations to employ a definite percentage of people with disability.  The HKSAR should take overseas experience to establish quota system for public and private organizations to employ a definite percentage of people with disability.  In so doing, the chance of PMI getting jobs will be greater, thus fostering PMI to re-integrate into the society.

2.2 Right to physical health
The HKSAR subsidizes the Hospital Authority (HA) heavily and Hong Kong citizens enjoy almost free public medical service.  In recent years, due to the widening income disparity, there is a greater need for public healthcare services.  However, the HKSAR did not increase the funding to HA accordingly, which has meant that HA faces greater financial difficulty.  From the year 2005/06, the HKSAR increased the budget of HA only by 1% for 3 consecutive years.  The budget increment is certainly not in proportion to the service needs.

2.2.1 Lowered quality due to lack of resources
More and more complaints are made to the HA hospitals and medical incidents happen more often than before.  SoCO received more than 600 complaints from the public about medical services in 2006, which is much higher than before.  Official data from HA also shows that HA received 2631 complaints in 2006, which is also the highest figures in the past 3 years.  In recent years numerous newspapers articles have reported about medical.  Most of the blunders are a result of lowered quality due to lack of resources.

2.2.2 Economic accessibility for expensive drug treatment denied
The problematic Drug Formulary of HA continues to operate although the Committee recommended in 2005 that “HKSAR [should] consider revising the current subsidized drug list, to meet the needs of the chronically-ill and the mentally-ill.”  

To worsen the situation, HA has introduced very few ground-breaking drugs or “miracle drugs” into the drug list.  Recently, a group of patients with orphan diseases, mostly children, protested that they were waiting to die while there were drugs available to treat their diseases.  These drugs are so expensive (HKD 1 million per year) that ordinary patients just could not afford them without Government subsidies.  HA has yet to introduce these drugs into the drug list because of the expensive cost.  These child patients might have no time to wait.

Even if HA introduce expensive drug into the drug list, patients may have to pay a relatively high percentage (up to 30% of their asset) of the drug cost since the subsidy from the HKSAR is limited.  It greatly affects their quality of life and increases the family’s financial burden.

2.2.3 Healthcare financing reform put financial burden to citizens

The HKSAR is planning to proceed with the healthcare financing reform in the coming future.  According to previous consultation documents, the HKSAR is going to ask employers to save a certain percentage of their salary into a personal medical saving account, somewhat like the Singapore model.  Although the HKSAR will continue to subsidize a large percentage of the public healthcare services, Hong Kong citizens are expected to pay more for their own health since the HKSAR is likely to cap the public healthcare expenditure at GDP 3.4%, much less than the expenditure in developed countries.  In fact, the HKSAR is not contributing to people’s health proportionally with respect to the government huge reserve (more than HK$ 1 trillion (US$ 129 billion) in government treasury, and more than HK$ 40 billion (US$5 billion) (for the next 5 years).  With limited contribution from the HKSAR, the grassroots, elderly, and the chronically ill will suffer from low quality of healthcare services in the future.  The healthcare financing reform makes the right to health not fully realized.

2.3 Recommendations
1. To urge the Government to review the existing policy and service related to PMI.  The Government should also formulate mental health policy and appropriate establishment to carry out such policy. 

2. To urge the Government to put more resources in psychiatric medical service to shorten the waiting time for consultation and use new anti-psychotic drugs in treating all PMI.

3. To urge the Government to emphasize and reform the social rehabilitation service to support PMI living in the community. In particular, case management model should be adopted and more community psychiatric services should be provided.

4. To urge the Government to formulate employment measures to promote employers employing PMI with normal salary, such as tax deduction. 

5. To urge the Government to include more effective but expensive drugs as essential drugs.  

6. To urge the Government to contribute more on public healthcare and make sure the healthcare financing reform will not affect the grassroots, elderly and the chronically ill.

3. The right to non-discrimination (Article 2)

The Hong Kong SAR government has, after repeated pressure from United Nations and the local community, finally announced the Race Discrimination Bill (the bill). We welcome the long awaited legislation, but are concerned about the proposals made in the bill as it seriously breaches the right to non-discrimination.

3.1. New immigrants from Mainland China

According to Clause 8(3)(b) of the bill, right of abode status or permanent residence status are not included as a ground of discrimination in the bill. This means that new immigrants from Mainland China would not be included. The Government has argues that they are of the same ethnic group as local Chinese.  It claims that the discriminatory treatment experienced by new immigrants is based on social rather than racial grounds, thereby excluding new immigrants from protection under the bill. 

In the past 7 years, about 380,000 new immigrants have settled in Hong Kong where they have faced severe racial discrimination
.  Besides, according to the surveys and reports from NGOs as well as newspapers, new immigrants suffer from severe racial discrimination.  In a survey conducted by Society for Community Organization in 2001, where 90% of the 100 respondents came from Guangdong Province, it was found that over 80%
 complained that they have experienced discrimination because of their new immigrant identity, behaviour or appearance. This figure has now risen to be more than 91% in 2004
. 
The government argues that new immigrants are no different from the local Chinese, but in fact the government does distinguish them through different policies. New immigrants from Mainland China do not enjoy the same treatment as the local Hong Kong permanent residents under the Government policies. The rights to political participation and welfare are only enjoyed by the Hong Kong permanent residents with 7 years residence or above.  New immigrants are less privileged than the Hong Kong permanent residents.  They constitute a minority in society and legal protection should be given to them.
In all case law from the common law countries, such as United Kingdom, Australia, New Zealand, the meaning of ethnic origin is broadly defined with social and cultural perspectives.  Especially for the case law, in Commission for Racial Equality v Dutton [1989] and King-Ansell v. Police [1979] 2 N.Z.L.R. 531, 543, it is held that the essential criteria for identifying an ethnic group are not the seven conditions
, but how the group perceives themselves and how the others perceives the group.  Besides, the Court said it is not necessary to come within all seven conditions. According to the survey, over 80% of new immigrants consider themselves different from Hongkongers and feel that they are discriminated against by Hongkongers.  They consider themselves Chinese, whereas Hong Kong people consider themselves Hongkongers.  
If ethnic origin is taken in its broader meaning to include self-perception of the group, then the status being a new immigrant from Mainland China can be categorized as a ground of discrimination on the basis of ethnic origin.

Discrimination against new arrivals from the Mainland is a serious social problem and firm action should be taken to tackle with. It is to suggest that the new racial discrimination legislation should include new arrivals from Mainland China. The bill should prohibit discrimination against new immigrants from Mainland China on the ground of national origin or ethnic origin or new immigrants from Mainland China. The status being a new immigrant from Mainland China should be recognized as a ground of discrimination in the law
. 

3.2. Government acts

While the existing discrimination ordinances in Hong Kong cover all government actions, the Race Bill only covers those government actions that are similar to those of private persons. Clause 3 of the bill states: ‘This Ordinance applies to an act done by or for the purposes of the Government that is of a kind similar to an act done by a private person.’
We strongly suggest that clause 3 of the bill is amended, so that the bill covers all government actions due to the following reasons: 

Firstly, there are many acts done by government, which are not similar to those of private persons. Private persons do not implement government policies, such as enacting laws related to distribution of social welfare, arrest, detention or education. Thus the above clause would make it legal for the government to enact racially discriminatory laws and policies. Also there are acts done by government officials, which cannot be found in the private sphere, such as managing detention facilities or arresting people. 

Secondly, the government argues that government acts are still covered under the Bill of Rights. However the Bill of Rights does not necessarily cover the day-to-day performance of functions and duties by the Government. Also, the Bill does not cover economic, social and cultural rights but only civil and political rights. 

Furthermore, if a person wants to make a case under the Bill of Rights, there would be several limitations. Compared with the remedies that one could obtain through the Race Discrimination Bill, the remedies under the Bill of Rights are less desirable, while remedies under the Equal Opportunities Commission (EOC), which will implement the bill, could be apologies and money damages. Also EOC has no authority to enforce Bill of Rights. That means that EOC would have no power to conduct formal investigations or initiate an action for judicial review. Lastly, most victims cannot afford to pursue a complaint without the EOC’s assistance. With EOC assistance there is free investigation and conciliation assistance. 
3.3 Immigration status

Clause 8 in the bill limits the grounds on which discrimination can be claimed. Racial discrimination refers to discrimination on the ground of race, colour, descent or national or ethnic origin of the person. The government has specified that this does not include immigration status. We strongly suggest that the exception on immigration status is removed, as the clause would exclude new immigrants from Mainland China and asylum seekers claimants under the Convention Against Torture (CAT) and refugees to make claims of racial discrimination relating to their immigrant status.

In fact several government policies are in fact racially discriminatory on the basis of immigration status such as:

- There is no access to education and social welfare for asylum seekers who do are not on recognizance.
- Public housing and social welfare assistance requires permanent residence status which can first be obtained after 7 years of residence, thereby excluding a huge number of new immigrants from Mainland China. 

- Undocumented migrants have unequal access to police protection because of their fear of arrest. 
The government should observe the CERD General Recommendation No. 30 on Discrimination against Non-citizens, especially paragraph 7, which states that the government should ensure that legislative guarantees against racial discrimination apply to non-citizens regardless of their immigration status, and that the implementation does not have a discriminatory effect on non-citizens.
3.3.1. Asylum seekers

In order to illustrate that racial discrimination based on immigration status does take place, one may take a look at the case of asylum seekers in Hong Kong. People who seek asylum in Hong Kong are predominantly from Southeast Asia and Africa. Thus most of them are ethnic minorities and have darker skin colour. 

This group of people is often discriminated against by government staff and private individuals. For instance they complain that medical staff of hospitals does not examine them properly or that it is difficult to find landlords who are willing to rent a room to them. 

However, given the fact that the government treats them as illegal immigrants and does not provide them with any identity documents, they are particularly vulnerable to racial discrimination. Without any legal status, they would feel reluctant to make any complaints against racial discrimination, because contacting any authorities to submit a complaint would make them vulnerable to arrest and detention.  The upcoming race discrimination ordinance should ensure that every person, no matter immigration status, is equal before the law so that asylum seekers have real access to complain about racial discrimination. 

Secondly, asylum seekers are denied access to health care, education, welfare and housing, and are furthermore subject to detention, solely because the government does not recognize their right to seek asylum. If they approach the Immigration Department to extend their visas or get recognizance they are often rejected and will be asked to leave Hong Kong, which they are unable to. Returning to their country of origin would subject them to torture or persecution. 

The fact that the government does not recognize their right to seek asylum, means that they are left without any valid identity documents. This lack of documents leads to denial of health care, welfare and education. 

The current immigration law, which lacks protection for asylum seekers and refugees, is racially discriminatory as it indirectly affects people who mainly come from the African and Southeast Asian continents.  In order to ensure equal rights, immigration status should not be excluded from the race discrimination ordinance.  

3.4 Indirect discrimination 
According to the government, it is planned that legislation against racial discrimination should be modelled on the existing three discrimination ordinances, that is the Family Status Discrimination Ordinance (FDO), Disability Discrimination Ordinance (DDO) and Sex Discrimination Ordinance (SDO).  This poses a problem especially to the definition of indirect discrimination as it has already been amended in laws abroad. 

The HK government proposes to define indirect discrimination as occurring when a person applies to another person a requirement or condition which he applies or would apply to persons not of the same ethnic group as that other person but which is such that the proportion of persons of the same racial of ethnic group as that other person who can comply with it is considerably smaller than the proportion of persons not of that racial or ethnic group who can comply with it. 

The problem with the above definition is that “requirement or condition” has been interpreted rather narrowly by United Kingdom judges, making it difficult to make claims of indirect discrimination. In fact the judges have tended to interpret this as requiring the plaintiff to identify a policy that acts as an “absolute bar” to access some benefit or to hiring or promotion. Examples of case law are Perera v Civil Service Commission and Department of Customs &Excise (No 2) [1983] IRLR 166; and Meer v London Borough of Tower Hamlets [1988] IRLR 399 
. If Hong Kong adopts the same definition it is highly likely that Hong Kong judges would follow a narrow interpretation as well.  
Secondly, the above indirect discrimination definition requires one to prove that a considerably smaller proportion of persons cannot comply with a requirement. This requires the claimant to provide statistical evidence. This, however, is not the case in the UK. 

Lastly, clause 4(2)-(5) adds extra qualifications regarding whether a requirement or condition is justifiable, as the defendant may justify the requirement or condition based whether it is reasonably practicable (Clause 4(4)). These extra qualifications are not present in the SDO or DDO and thus makes it even harder than in the SDO or DDO to establish a case of indirect discrimination. It also makes it easier for the alleged discriminator to justify discrimination, by referring to circumstances as mentioned in Clause 4(a-d), such as whether the defendant needs to provide additional services or incur additional expenditure of the requirement or condition is not applied.

We strongly suggest that the government replaces clause 4(1)(b)-4(5) of the Race Discrimination Bill with the definition of indirect discrimination as defined in the Race Relations Act 1976 (Amendment) Regulations 2003, regulation 3 of the United Kingdom.

The advantages of the new definition of indirect discrimination are that the scope of cases is wider and that the claimant is not required to provide statistical evidence, but rather the defendant must prove that the practice is appropriate and necessary. 
It is highly disturbing that the government does not want to adopt a more updated and recent definition, as indirect discrimination is widespread in Hong Kong.  For instance many ethnic minorities have difficulties in accessing the health care system because they face communication problems with the staff. The lack of provision of an interpreter would thus be a case of indirect discrimination. 

3.5 Discrimination based on language
The government has proposed only to define racial discrimination in line with article 1 of the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), which includes discrimination based on race, colour, descent, or national or ethnic origin. This definition, however, does not include racial discrimination based on language.
In the proposed race discrimination bill, the government makes it lawful in various areas to refrain from facilitating communication with ethnic minorities who do not speak Chinese or English. According to the bill, the failure to use a specific language in areas such as training, education, provision of goods, services and facilities, disposal of premises or access to clubs, is not illegal. 

In some countries the ethnic minorities have already integrated into society and speak the local language very well. However, this is not the case in Hong Kong. In fact according to government statistics
 the difficulty most frequently encountered by ethnic minorities is the language problem.
According to statistics published by the Home Affairs Bureau
 only 11.2% of the ethnic minorities are fluent in Chinese, while only 60.4% claim to be fluent in English. The fact that so many do not speak English or Chinese means that the government must adapt the bill to the special circumstances of Hong Kong and thus make discrimination based on language unlawful. 

For instance many minorities have not been able to find a job through the Labour Department because the worker told them that they could not help them find a job if they couldn’t speak Chinese. In a survey released by the Society for Community Organization (SoCO), only 7.4% of the ethnic minorities who had approached the Labour Department to search a job could find a job through these means. However, language as a requirement seems to be an excuse for the front line officers for not providing adequate service to minorities.  In fact language may be used a mask for racial hostility of individuals who speak other tongues.

Accessing hospital services is a major problem as interpreters are seldom provided. However, the need for interpreters is widespread. A survey by SoCO in February 2004 revealed that more than 1/3 of ethnic minorities has communication problems with hospital staff, and that they cannot fully express their problems to the staff. It is not only those who do not speak Chinese who have problems. Even those who have English as their second language face various difficulties.

The current language policy only imposes a de jure equality where it imposes the same obligations and affords the same opportunities to all citizens. However, this does not mean that there is de facto equality, as a big portion of the ethnic minorities do not have the official state language as their mother-tongue. 

3.6 Recommendations

1. Include the status being a new immigrant from Mainland China in the Race Discrimination Bill as a ground of discrimination.
2. Include all government actions in the bill.
3. Include immigration status under the purview of the Race Discrimination Bill. 

4. Include asylum seekers, refugees and torture claimants as a protected group under the Bill.

5. Amend the definition of indirect discrimination and change it to the new definition as stated in the Race Relations Act 1976 (Amendment) Regulations 2003 of the United Kingdom. 
6. Include language as a ground of discrimination and cancel the exemptions on language as mentioned in clause 58 of the proposed Race Discrimination Bill. 
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